Brutus XIV, New York Journal, 28 February 1788

The second paragraph of sect. 2d. art. 3, is in these words: “In all cases affecting ambassadors,
other public ministers and consuls, and those in which a state shall be a party, the supreme
court shall have original jurisdiction. In all the other cases before mentioned, the supreme court
shall have appellate jurisdiction, both as to law and fact, with such exceptions, and under such
regulations as the Congress shall make.”

Although it is proper that the courts of the general government should have cognizance of all
matters affecting ambassadors, foreign ministers, and consuls; yet | question much the
propriety of giving the supreme court original jurisdiction in all cases of this kind.

Ambassadors, and other public ministers, claim, and are entitled by the law of nations, to
certain privileges, and exemptions, both for their persons and their servants.

The meanest servant of an ambassador is exempted by the law of nations from being sued for
debt. Should a suit be brought against such an one by a citizen, through inadvertency or want of
information, he will be subject to an action in the supreme court. All the officers concerned in
issuing or executing the process will be liable to like actions. Thus may a citizen of a state be
compelled, at great expence and inconveniency, to defend himself against a suit, brought
against him in the supreme court, for inadvertently commencing an action against the most
menial servant of an ambassador for a just debt.

The appellate jurisdiction granted to the supreme court, in this paragraph, has justly been
considered as one of the most objectionable parts of the constitution: under this power,
appeals may be had from the inferior courts to the supreme, in every case to which the judicial
power extends, except in the few instances in which the supreme court will have original
jurisdiction.

By this article, appeals will lie to the supreme court, in all criminal as well as civil causes. This |
know, has been disputed by some; but | presume the point will appear clear to any one, who
will attend to the connection of this paragraph with the one that precedes it. In the former, all
the cases, to which the power of the judicial shall extend, whether civil or criminal, are
enumerated. There is no criminal matter, to which the judicial power of the United States will
extend; but such as are included under some one of the cases specified in this section. For this
section is extended to define all the cases, of every description, to which the power of the
judicial shall reach. But in all these cases it is declared, the supreme court shall have appellate
jurisdiction, except in those which affect ambassadors, other public ministers and consuls, and
those in which a state shall be a party. If then this section extends the power of the judicial, to
criminal cases, it allows appeals in such cases. If the power of the judicial is not extended to
criminal matters by this section, | ask, by what part of this system does it appear, that they have
any cognizance of them?



| believe it is a new and unusual thing to allow appeals in criminal matters. It is contrary to the
sense of our laws, and dangerous to the lives and liberties of the citizen. As our law now stands,
a person charged with a crime has a right to a fair and impartial trial by a jury of his country,
and their verdict is final. If he is acquitted no other court can call upon him to answer for the
same crime. But by this system, a man may have had ever so fair a trial, have been acquitted by
ever so respectable a jury of his country; and still the officer of the government who
prosecutes, may appeal to the supreme court. The whole matter may have a second hearing. By
this means, persons who may have disobliged those who execute the general government, may
be subjected to intolerable oppression. They may be kept in long and ruinous confinement, and
exposed to heavy and insupportable charges, to procure the attendence of witnesses, and
provide the means of their defence, at a great distance from their places of residence.

| can scarcely believe there can be a considerate citizen of the United States, that will approve
of this appellate jurisdiction, as extending to criminal cases, if they will give themselves time for
reflection.

Whether the appellate jurisdiction as it respects civil matters, will not prove injurious to the
rights of the citizens, and destructive of those privileges which have ever been held sacred by
Americans, and whether it will not render the administration of justice intolerably
burthensome, intricate, and dilatory, will best appear, when we have considered the nature
and operation of this power.

It has been the fate of this clause, as it has of most of those, against which unanswerable
objections have been offered, to be explained different ways, by the advocates and opponents
to the constitution. | confess | do not know what the advocates of the system, would make it
mean, for | have not been fortunate enough to see in any publication this clause taken up and
considered. It is certain however, they do not admit the explanation which those who oppose
the constitution give it, or otherwise they would not so frequently charge them with want of
candor, for alledging that it takes away the trial by jury, appeals from an inferior to a superior
court, as practised in the civil law courts, are well understood. In these courts, the judges
determine both on the law and the fact; and appeals are allowed from the inferior to the
superior courts, on the whole merits: the superior tribunal will re-examine all the facts as well
as the law, and frequently new facts will be introduced, so as many times to render the cause in
the court of appeals very different from what it was in the court below.

If the appellate jurisdiction of the supreme court, be understood in the above sense, the term is
perfectly intelligible. The meaning then is, that in all the civil causes enumerated, the supreme
court shall have authority to re-examine the whole merits of the case, both with respect to the
facts and the law which may arise under it, without the intervention of a jury; that this is the
sense of this part of the system appears to me clear, from the express words of it, “in all the
other cases before mentioned, the supreme court shall have appellate jurisdiction, both as to
law and fact, &c.” Who are the supreme court? Does it not consist of the judges? and they are
to have the same jurisdiction of the fact as they are to have of the law. They will therefore have



the same authority to determine the fact as they will have to determine the law, and no room is
left for a jury on appeals to the supreme court.

If we understand the appellate jurisdiction in any other way, we shall be left utterly at a loss to
give it a meaning; the common law is a stranger to any such jurisdiction: no appeals can lie from
any of our common law courts, upon the merits of the case; the only way in which they can go
up from an inferior to a superior tribunal is by habeas corpus before a hearing, or by certiorari,
or writ of error, after they are determined in the subordinate courts; but in no case, when they
are carried up, are the facts re-examined, but they are always taken as established in the
inferior court.

(To be continued.)
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